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1. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI  VS.  CCRMC 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 

 
 Defendants’ motion for summary judgment as to plaintiff’s Second Amended 
Complaint is granted.  The material facts are undisputed:  the only document that could serve 
as a government claim and that plaintiff presented before filing her lawsuit was a CCP § 364 
notice dated December 13, 2018 and apparently received on or within a few days of 
January 2, 2019.  (See Ex. B to Das Decl.)  That 364 Notice was not addressed or presented 
to the person designated to receive government claims by Government Code section 915 (a) 
and was not received by such person within six months after accrual of the cause of action, 
if ever.  (See Gov’t C. § 915 (e).)  (See Material Fact Nos. 1-17.)  With the benefit of a fully-
developed factual record, the court has reconsidered the prior rulings that this case is 
governed by Phillips v. Desert Hospital Dist. (1989) 49 Cal.3d 699 rather than by DiCampli-
Mintz v. County of Santa Clara (2012) 55 Cal.4th 983. 
 

Plaintiff’s main purported dispute concerning the material facts is that the English 
translation of the key word she stated in Nepalese during her deposition should have been 
“puzzled” or “surprised,” rather than the word “curious” used by defendants’ attorney in his 
question, but the legal effect of all such words is the same here.  For the sake of brevity, the 
court will use just the word “surprised” in this ruling.  However, “surprised” should be read as 
“puzzled, surprised, or curious” each time it is used. 
 

Background 
 
 This is an action for medical malpractice against Contra Costa County Regional 
Medical Center (“CCRMC”) and two of its employee physicians, Dr. Rodelo and Dr. Das.  
CCRMC is owned and operated by a public entity, Contra Costa County.  Drs. Rodelo and 
Das are public employees. 
 

Plaintiff had a post-partum tubal ligation (“PPTL”) procedure on March 20, 2016 
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because she wanted no more children after she gave birth to her second child on March 18, 
2016.  Dr. Rodelo performed the PPTL and told plaintiff it had been successful.   
 

Believing she could not get pregnant after a successful PPTL, plaintiff discontinued 
using birth control.  However, on February 9, 2018, she was diagnosed as having an ectopic 
pregnancy.  Dr. Hay performed an emergency surgery on February 10, 2018 to end that 
pregnancy. 

 
Plaintiff was surprised when she was told she was pregnant on February 9, 2018.  

She had been told before she underwent the PPTL that it would prevent her from having 
further children because both of her fallopian tubes would be cut.  (Ex. B to Mauck Decl., 
Bhandari Depo., at 23:5-13; 24:9-16; 28:14-17; 43:19-25 (“extremely surprised”).    

 
Plaintiff spoke with Dr. Hay about the ectopic pregnancy surgery immediately after he 

performed it and again at a follow-up appointment on February 14, 2018.  At one or both of 
these appointments he told her that he had found the right fallopian tube to be intact before 
he operated on it. (See 47:10-15.)  On one or both of these occasions, plaintiff asked him how 
she could have gotten pregnant and how the right fallopian tube could have been intact if it 
had been cut two years earlier.  (50:11-22.)  She does not recall what he said, other than that 
the right tube had been intact.  (50:23-25.)  She was doubtful “if [she] had misunderstood the 
word ‘intact’ that [sic] might mean something else in medical language. . . .”  (Ex. B to Das 
Decl., 364 Notice, p. 2.)  Her doubt did not “let [her] be in peace” and she requested her 
medical records.  (Ibid.)   

 
While she had the conversation with Dr. Hay in February 2018 and asked then how it 

would be possible to have a tubal pregnancy when the tube had already been removed 
(50:11-22), and while her doubt did not let her be in peace, she did not request her medical 
records until June 2018 because she is a mother and was busy doing her chores and taking 
care of her children until then.  (55:22-56:2.)  But she and her husband had discussed the 
idea of getting her medical records before June because they were both surprised how she 
could have gotten pregnant.  (63:23-64:8.)   
 

In the first week of July 2018, plaintiff spoke with Dr. Rodelo by telephone.   She 
reached out to Dr. Rodelo because she was surprised how she had gotten pregnant and 
because she had received her medical records.  (54:23-55:11.)  She also wanted to know 
more about what Dr. Hay had said in February 2018.  Dr. Rodelo told her that the right side 
tube might have “increased” or grown back and that “intact” does not mean that the tube had 
not been separated; that “intact” does not mean “uncut.”  (56:7-22; 57:16-17.)   

 
 Dr. Rodelo’s statement did not allay plaintiff’s doubt.  She reached out to a cousin in 
Nepal who was a doctor, because she was still confused about “it.”  She spoke to him in July 
2018 as well, towards the end of the month.  (53:18-54:18.)  He said he was not an expert on 
these matters.  He wanted to reach out to some friends and get back to her.  (58:22-59:3.) 
She sent him the medical records. 

 
He got back to her five months later, in December 2018.  He told her that if the right 

fallopian tube had been cut, it was almost impossible for it to grow 1.5 cm and reconnect in 22 
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months.  (60:1-8.) 
 

Plaintiff then wrote a letter addressed to the Chief Executive Officer (CEO) of 
CCRMC, Dr. Rodelo, and Dr. Das dated December 31, 2018 pursuant to Code of Civil 
Procedure section 364, as though the defendants were all private persons rather than a 
public entity and two public employees.  She mailed the letter to these three parties.  (91:8-
92:4.)  She wrote the letter because of defendants’ negligence, and because Dr. Rodelo lied 
to her:  Dr. Rodelo said she had cut the right fallopian tube when that was untrue.  (92:6-16.)  
Also, Dr. Das had lied in his pathology report.  (92:15-16.)   

 
Plaintiff then filed her original complaint in this lawsuit on March 29, 2019.  Defendants 

informed plaintiff in April or May of 2019 that CCRMC was part of a public entity.  Plaintiff then 
presented a Government Claim on May 29, 2019.  The County returned it as untimely.  
Plaintiff presented an application on July 2, 2019 for late claim relief.  The County denied it.  
Plaintiff never filed a petition under Government Code section 946.6 for relief from the claim 
presentation requirement.   

 
Defendants now move for summary judgment on two grounds:  (1) plaintiff never 

timely presented a government claim by delivering or mailing it to the proper person, and 
such person never actually received a government claim within six months after accrual of the 
cause of action if ever; and (2) plaintiff cannot prove defendants were negligent.  The court 
concludes defendants are correct as to the first ground and accordingly grants the motion 
without ruling on the second. 

 
Discussion 
 
Accrual of plaintiff’s cause of action 
 
Before filing a lawsuit for money or damages against a public entity or employee, a 

plaintiff must first present a government claim to the entity within six months after accrual of 
her cause of action.  (Gov’t C. § 905, 991.2, 945.5.)   Accrual occurs when it would for 
purposes of the statute of limitations:  when the injured person is aware of the injury and 
suspects someone has done something wrong to her, or a reasonable person would suspect 
it.  (See Gov’t C. § 901; Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397-398.)  The cause of 
action accrues on suspicion of wrongdoing not certainty.  (See ibid. (“[The plaintiff] need not 
know the ‘specific “facts” necessary to establish’ the cause of action; rather, he may seek to 
learn such facts through the ‘process contemplated by pretrial discovery’” (emphasis added); 
cf. Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal. 4th 797, 813-814 (not clear on demurrer 
whether a factual basis for a claim was reasonably discoverable through a reasonable 
investigation (discussing and distinguishing Norgart and Jolly, infra, based on this point and 
on the stage at which each case was decided, summary judgment versus demurrer).)   

 
 While resolution of the issue of delayed discovery and when a cause of action accrues 
is usually a question of fact (Fox, supra, 35 Cal.4th at 810), it becomes a question of law when 
the undisputed facts support only one legitimate inference.  (Jolly v. Eli Lilly & Co. (1988) 44 
Cal.3d 1103, 1113.)   
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Here, plaintiff’s cause of action accrued no later than February 14, 2018, when 
Dr. Hay told her he had found the right fallopian tube to be intact before he operated on it.  
Plaintiff was already surprised since February 9, 2014, when she learned that she had 
become pregnant.  She had undergone a PPTL procedure that she believed would involve 
severing both fallopian tubes and would not allow her to become pregnant again.  Whether 
plaintiff was curious, or merely puzzled or surprised, about how she could have become 
pregnant after the PPTL procedure, the court concludes that no reasonable trier of fact could 
fail to find plaintiff was immediately suspicious upon learning of her pregnancy on February 9, 
2018  that someone had done something wrong in the 2016 PPTL procedure.  In other words, 
any reasonable person believing what she did would have been suspicious that someone had 
done something wrong immediately upon learning of the pregnancy and certainly by the time 
that Dr. Hay told her on February 14, 2018 that the right fallopian tube was intact until he 
operated on it. 

 
The situation might be different if plaintiff testified she had been warned that a PPTL 

procedure was not foolproof and that she might get pregnant again even if the procedure had 
been properly performed, whether because a fallopian tube had grown back together 
(recanalized) or in some manner.  But that is not her testimony.  She testified she was never 
warned of this.  (23:7-13; 24:7-18; 29:14-17; 43:19-25; 44:14-19; 45:23-46:24 (clearest 
testimony on this point).)  No reasonable person believing what she did – that pregnancy was 
impossible after a properly performed PPTL procedure – would fail to be immediately 
suspicious upon learning of a subsequent pregnancy that the PPTL procedure was 
improperly performed. 

 
In her 364 Notice, and subsequently in this lawsuit, plaintiff has tried to delay accrual 

of her cause of action from February 2018 to December 2018 by various means.  First, she 
suggests she was doubtful she had properly understood how Dr. Hay was using the word 
“intact” and so needed to gather more information before it could be said she was suspicious 
that someone had done something wrong to her in the PPTL procedure.  But that argument is 
belied by her own words in the 364 Notice that she continued to have doubt after her 
conversation with Dr. Hay, that her doubt did not let her “be in peace.”  (Ex. B to Das Decl., 
364 Notice, p. 2.)   

 
Next, she implies she cannot be charged with suspicion before she obtained her 

medical records in June 2018.  But the reason she requested her medical records was 
because she still continued to have “doubt,” i.e., suspicion, that it was not possible to become 
pregnant if the PPTL procedure had been properly performed.  Possession of the medical 
records does not delay accrual of the cause of action if the plaintiff is already suspicious that 
someone has done something wrong to her.  (See Bellah v. Greenson (1978) 81 Cal. pp.3d 
614, 623-624.)  Further, she has provided no valid legal reason why she did not request and 
obtain the medical records in February 2018 rather than June 2018.  (See, e.g., CCP § 352 
(a) (tolling if the plaintiff is under the age of majority or lacks legal capacity).  Focus on other 
things is not an excuse for failing to investigate after one’s suspicions are aroused.   

 
Finally, plaintiff relies on the fact that she did not obtain expert information from her 

cousin in Nepal until December 2018.  But her cause of action accrued on a suspicion of 
wrongdoing, not certainty of it.  She had the suspicion (doubts that prompted her 
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investigation) no later February 14, 2018.  Thus, she was required to present a government 
claim no later than August 14, 2018. 
 

Effect of presentation of the 364 Notice on or about January 2, 2019 
 
Government claims must be presented within six months after accrual of the cause of 

action.  (Gov’t C. § 911.2.)  Whether because they are representing themselves, they or their 
attorney do not realize the defendant is a government entity, or for other reasons, claimants 
do not always present formal government claims on time.  Sometimes they initially present 
other documents.  Such a document can sometimes satisfy the claim presentation 
requirement by qualifying as a “claim as presented” and through what is known as the 
“defense-waiver” provisions of the Government Code found in sections 910.8, 911, and 
911.3.  It is established that a 364 Notice is one such document:  it is a “claim as presented.”  
(Phillips v. Desert Hospital Dist. (1989) 49 Cal.3d 699, 701-702.)  A public entity that receives 
a 364 Notice must give notice that this document is untimely or it waives that defense.  (Id. at 
711 (“Inasmuch as the hospital failed to notify plaintiffs . . . of any timeliness defects (§ 911.3, 
subd. (a)), the hospital has . . . waived any defenses it might have raised on the ground of 
plaintiffs' asserted failure to present a timely claim (§ 911.3, subd. (b)).”) 

 
Government Code section 915 (a) identifies specific persons on whom a government 

claim must be presented.  It provides: 
 

A claim, any amendment thereto, or an application to the public 
entity for leave to present a late claim shall be presented to a 
local public entity by any of the following means: 
 
(1) Delivering it to the clerk, secretary, or auditor thereof. 
(2) Mailing it to the clerk, secretary, auditor, or to the governing 
body at its principal office. . . . (Emphasis added.)   

 
 Further, Government Code section 915 (e) provides: 
 

A claim . . .  shall be deemed to have been presented in 
compliance with this section even though it is not delivered or 
mailed as provided in this section if, within the time prescribed 
for presentation thereof, any of the following apply: 

 
(1) It is actually received by the clerk, secretary, auditor, or 
board of the local public entity. . . (Emphasis added.)   

 
Based upon prior rulings on demurrers in this case, plaintiff argues that defendants 

waived any argument regarding the timeliness of her CCP § 364 notice by failing to give 
notice under Government Code section 911.3 that the 364 Notice was untimely.  Defendants, 
on the other hand, ask the court to revisit the issue of whether a 364 Notice that is not 
presented to the person the Government Code specifies as the proper recipient of a 
government claim triggers the defense-waiver provision of Government Code section 911.3, 
again citing DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983. 
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After extensive consideration of the legal issues, and with the benefit of the fuller 

development of the record that is available on a motion for summary judgment and not on a 
demurrer, the court now concludes that DiCampli serves as an implicit limitation on Phillips.  
(The California Supreme Court did not cite or distinguish Phillips in DiCampli.) 

 
In this case, an unrepresented person did not know the defendant was a public entity.  

She presented a 364 Notice rather than an actual government claim.  She presented it to the 
CEO of a public hospital that is owned by a public entity.  She presented it more than six 
months after accrual of her cause of action.  Neither the hospital nor the owning public entity 
gave her notice under Government Code section 911.3 that her claim was untimely, though 
people ultimately responsible to investigate and evaluate government claims knew of 
plaintiff’s claim, including, apparently, county counsel and people in the risk management 
department departments of both the hospital and the County. 
 

In Phillips, the attorney for represented plaintiffs sent a 364 Notice to Desert Hospital 
and filed a lawsuit shortly thereafter.  As here, during the lawsuit the defendant notified the 
plaintiffs that the hospital was a public, not a private, entity, which plaintiffs claimed they were 
unaware of before.  (Id. at 704.)  (The Hospital was its own public entity in Philips (id. at 702), 
whereas here it just a part of one, the County.)  Plaintiffs filed a First Amended Complaint 
alleging compliance or excuse from compliance with the claim presentation requirement.  The 
defendant’s demurrer “stated that claims were required to be presented to the hospital's 
governing board.”  (Ibid.)  The 364 Notice was addressed to the Hospital, not to its governing 
board.  The Supreme Court stated the issue it was deciding was whether a 364 Notice 
triggers the defense-waiver provisions of the Government Code, and determined it does.  (Id. 
at 701-702.)  The consequence of this ruling, however, was that defendant’s demurrer was 
overruled.  Thus, a 364 Notice that was presented to the wrong person, the Hospital, rather 
than to the right person, its governing board, was sufficient; and plaintiff’s complaint was not 
barred by failure to present a timely 364 Notice to the right person. 

 
In DiCampli, the attorney for a represented plaintiff again sent a 364 Notice to a 

hospital, this time Santa Clara Valley Medical Center (VMC), which was a part of Santa Clara 
County, just as CCRMC is part of Contra Costa County.  Unlike here, the plaintiff in DiCampli 
knew that the hospital was owned and operated by the County.  (See DiCampli, supra, 55 
Cal.4th at 987-988.) 

 
Nevertheless, plaintiffs’ counsel “personally delivered copies of the letter to an 

employee of the medical staffing office in the hospital's administration building. The letters 
were addressed to the Risk Management Department at VMC [and the two named doctors.]  
While the letter included a request that it be forwarded to the recipient's insurance carrier, it 
did not request that it be forwarded to any of the statutorily designated recipients denoted in 
section 915.”  (DiCampli, supra, 55 Cal.4th at 987.)  It was undisputed that the letter was 
never personally presented, nor was it mailed, to the county clerk or the clerk of the board. 
The letter was later received by the Santa Clara County Risk Management Department a year 
after the allegedly negligent surgery.  The Court’s opinion does not state when plaintiff first 
suspected someone had done something wrong to her.  (See id. at 987.)  A person in that 
County Risk Management Department spoke to plaintiffs’ counsel.  That person 
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acknowledged receipt of the 364 notice, stated he believed a government claim was required 
and was late, and provided the name of the attorney handling the County's defense.  (Id. at 
988.)  The defendant never sent a notice that the 364 Notice was untimely.   

 
During the lawsuit, the County moved for summary judgment on the ground that 

plaintiff had failed to comply with the Government Claims Act because her 364 Notice was 
“never presented to or received by a statutorily designated recipient as required by section 
915.”  (Id. at 989.)  Plaintiff argued that her letter “was received by the Santa Clara County 
Risk Management Department . . . , and that this department was the county department 
most directly involved with the processing and defense of tort claims against the County.”   

 
The trial court granted the County's motion for summary judgment. It ruled that the 

County made a sufficient showing of noncompliance, and that plaintiff could not avoid 
summary judgment because she failed to “raise a reasonable inference that her claim was 
actually received by the clerk, secretary, auditor or board of the local public entity within the 
time prescribed for presentation thereof.” 

 
The California Supreme Court upheld the trial court’s grant of summary judgment.  

It held that the 364 Notice had to be presented to, or received by, one of the statutorily 
designated people.  Significantly, it said this interpretation comported with the plain terms of 
section 915 (a) and was supported by legislative history, and that the contrary interpretation 
would lead to uncertainty regarding “how and where claims must be delivered.”  (Id. at 992-
993 and 997.)  However, it failed to cite or distinguish Phillips, and thus left in place two cases 
virtually identical on all material facts, yet contradictory in their practical result:  one, Phillips, 
whose holding in practical terms meant that a 364 Notice, a “claim as presented” rather than 
an actual government claim, was sufficient even though it was presented to wrong person 
and the other, DiCampli, which held it was not. 
 

After considerable reflection, this court now concludes that the practical outcomes of 
the holdings in Phillips and DiCampli cannot be reconciled and that DiCampli represents an 
implicit limitation on Phillips, namely that,  just like a government claim, a claim as presented 
must be presented to, or actually and timely received by, a person listed in Government Code 
section 915 (a) in order to trigger the defense-waiver provisions of Government Code section 
911.3.   

 
The court reaches this conclusion for several reasons.  First, DiCampli is the later of 

the two cases.  Second, DiCampli is the only one of the two cases where the stated issue on 
appeal was whether a 364 Notice (a claim as presented) must be presented to the proper 
person to trigger the defense-waiver provisions.  The opinion in Philips states the defendant 
argued for that rule in the trial court, that the defendant’s demurrer “stated that claims were 
required to be presented to the hospital's governing board. ” (Phillips, supra, 49 Cal.3d at 
704.)  However, the California Supreme Court’s decision never says the defendant was 
wrong, even though that seems implicit in the result, because the Court ruled that a 364 
Notice that was not presented to the hospital’s governing board was sufficient.   

 
Third, DiCampli makes clear that “placing a duty on a public employee who receives a 

misdirected claim to forward it to the proper agency . . . improperly shift[s] the responsibility 
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for presenting a claim from the claimant to the public entity.”  (Id. at 996.)  Requiring the 
claimant rather than the entity to deliver the claim to the proper person is even more 
important for a claim as presented than for a formal government claim.  Public employees 
other than those listed in section 915 may not know what to do with a government claim or 
how to send a notice of insufficiency.  The risk of this is even greater if they receive a 
document that it not on its face an obvious government claim.  The chance for a 
nonintentional waiver of rights by a lower-level person not authorized to make such a waiver 
is too great if the rule is that a claim as presented may be presented to just any employee of 
the public entity, and DiCampli does not justify carving out an exception for claims or claims 
as presented received by claims adjusters, risk managers, or attorneys, even though these 
are the persons who have the responsibility to investigate and recommend settlement of 
claims – the very purposes of the claim presentation requirement. (See City of Stockton v. 
Superior Court (2007) 42 Cal.4th 730, 738.)   
 

Further, DiCampli and other cases stating that mere knowledge of a claim is 
insufficient  foreclose the argument that a claim or claim as presented may be presented to 
such persons just because they may be agents of the public entity for one purpose or 
another.  (See City of Stockton, supra (“ It is well-settled that claims statutes must be satisfied 
even in face of the public entity's actual knowledge of the circumstances surrounding the 
claim”); City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 455 (City’s knowledge of 
numerous other claims did not dispense with the need for a government claim presented by a 
class to support a class action); Hall v. Los Angeles (1941) 19 Cal.2d 198, 203  (discussing a 
case called Spencer, in which the entity both investigated and made a settlement offer on a 
claim and yet was not barred from raising the defense later that a proper government claim 
was never presented).) 
 

As is apparent from the fact that at least two such cases have reached the California 
Supreme Court, it is not uncommon that claimants, particularly unrepresented ones, will 
present a 364 Notice rather than a government claim when they are injured in public 
hospitals, especially when the names of those hospitals do not reveal that the hospitals 
themselves are public entities, but instead are owned and operated by counties.  The court is 
aware that its ruling here permits a public entity to make sure that the “actually received” 
provisions of Government Code section 915 (e) never come into play by the simple of 
expedient of instructing its employees who receive 364 Notices never to forward them to a 
person listed in Government Code section 915 (a). However, the solution to any such 
problem must be left to the Legislature or a court with more authority than this one. 

 
The rulings on the demurrers earlier in this case applied Phillips rather than DiCampli 

mainly on the ground that the plaintiff in DiCampli knew that a claim had to be presented on 
the County rather than on the hospital, but this court no longer sees that as determinative.  
All other considerations weigh in favor of concluding that DiCampli is the controlling case. 
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2. 9:00 AM CASE NUMBER:  MSL18-01350 
CASE NAME:  PORTFOLIO  VS.  OSIBIN 
HEARING ON MOTION TO VACATE JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the default judgment by defendant due to the fact that after the 
entry of default, plaintiff’s counsel learned that defendant did not open the account in 
question, as they had been the victims of identity theft.  (See Pierce Decl. passim.)  
 
Code of Civil Procedure section 473(b) contemplates the request to vacate in circumstances 
that present themselves in this lawsuit (i.e., identity theft leading to a fraudulent contract).  
Even when the motion is filed after the time limits set forth in CCP 473(b), this court still 
retains the authority to grant the motion on equitable grounds.  (Rappleyea v. Campbell 
(1994) 8 Cal. 4th 975, 981.) 
 
Consequently, the court grants plaintiff’s motion to vacate the judgment against defendant, 
and the case is ordered dismissed without prejudice. 

 
 

  

 
    

3. 9:00 AM CASE NUMBER:  MSL20-00191 
CASE NAME:  CONSOLIDATED  VS.  WRIGHTSON 
HEARING ON MOTION TO VACATE DISMISSAL 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed motion to vacate dismissal is granted. 
 
Code of Civil Procedure section 473(b) of the allows for a dismissal to be vacated provided 
that the motion to vacate is filed within a “reasonable time” but no more than six months of the 
order the party proposes be vacated.  The six month time limit is jurisdictional.  (Austin v. Los 
Angeles Unified School District (2016) 244 Cal. App. 4th 918, 928; see Solot v. Lynch (1956) 
46 Cal.2d 99, 105-06.) 
 
Code of Civil Procedure section 473 is a remedial statute intended to be liberally applied to 
achieve the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting 
Group, Inc. (2002) 28 Cal.4th 249, 256.)  A motion to set aside a dismissal under this 
statutory provision is committed to the sound discretion of the Court, and any doubts in 
applying the statute are to be resolved in favor of the party seeking relief.  (Austin, supra 
at 929.)   
 
Section 473(b) includes both a mandatory and a discretionary provision.  The discretionary 
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provision states in pertinent part that “The court may, upon any terms as may be just, relieve 
a party or his or her legal representative from a judgment, dismissal, order, or other 
proceeding taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect.”  The California courts have “consistently applied the discretionary relief 
provision of section 473 to voluntary judgments or dismissals.”  (Zamora v. Clayborn 
Contracting Group, Inc., 28 Cal.4th at 254.)   
 
A party seeking relief under the discretionary provision must show it acted diligently in 
seeking relief from the dismissal and that the mistake or neglect was excusable, a phrase that 
the courts have interpreted to mean one that any reasonably prudent person might have 
made under the same or similar circumstances.  (Id. at 258.)  
 
The court finds that the mistake or neglect cited by plaintiff’s counsel was excusable, and 
accordingly grants the relief requested. 

 
 

  

 
    

4. 9:00 AM CASE NUMBER:  MSL20-00837 
CASE NAME:  CONSOLIDATED ELECTRICAL  VS.  ANDE 
HEARING ON MOTION TO VACATE DISMISSAL 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed motion to vacate dismissal is granted. 
 
Code of Civil Procedure section 473(b) of the allows for a dismissal to be vacated provided 
that the motion to vacate is filed within a “reasonable time” but no more than six months of the 
order the party proposes be vacated.  The six month time limit is jurisdictional.  (Austin v. Los 
Angeles Unified School District (2016) 244 Cal. App. 4th 918, 928; see Solot v. Lynch (1956) 
46 Cal.2d 99, 105-06.) 
 
Code of Civil Procedure section 473 is a remedial statute intended to be liberally applied to 
achieve the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting 
Group, Inc. (2002) 28 Cal.4th 249, 256.)  A motion to set aside a dismissal under this 
statutory provision is committed to the sound discretion of the Court, and any doubts in 
applying the statute are to be resolved in favor of the party seeking relief.  (Austin, supra at 
929.)   
 
Section 473(b) includes both a mandatory and a discretionary provision.  The discretionary 
provision states in pertinent part that “The court may, upon any terms as may be just, relieve 
a party or his or her legal representative from a judgment, dismissal, order, or other 
proceeding taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect.”  The California courts have “consistently applied the discretionary relief 
provision of section 473 to voluntary judgments or dismissals.”  (Zamora v. Clayborn 
Contracting Group, Inc., 28 Cal.4th at 254.) 
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A party seeking relief under the discretionary provision must show it acted diligently in 
seeking relief from the dismissal and that the mistake or neglect was excusable, a phrase that 
the courts have interpreted to mean one that any reasonably prudent person might have 
made under the same or similar circumstances.  (Id. at 258.)  
 
The court finds that the mistake or neglect cited by plaintiff’s counsel was excusable, and 
accordingly grants the relief requested. 

 
 

  

 
    

5. 9:00 AM CASE NUMBER:  MSL21-02614 
CASE NAME:  AMERICAN EXPRESS  VS.  ARMOUR 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  

 
    

6. 9:00 AM CASE NUMBER:  MSL21-02614 
CASE NAME:  AMERICAN EXPRESS  VS.  ARMOUR 
HEARING ON MOTION TO  COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Defendant’s motion to compel arbitration is denied without prejudice for failure 
to serve plaintiff. 

 
 

  

 
    

7. 9:00 AM CASE NUMBER:  MSL21-02977 
CASE NAME:  CAPITAL ONE BANK  VS.  WARD, JR. 
HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY THE COURT SHOULD NOT STRIKE DEFENDANT'S 
ANSWER AND ENTER DEFAUTL FOR FAILUTE TO APPEAR AND DEFEND CASE. 
*TENTATIVE RULING:* 
 
The order to show cause is vacated in light of the court’s tentative ruling to grant plaintiff’s 
motion for judgment on the pleadings. 
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8. 9:00 AM CASE NUMBER:  MSL21-02977 
CASE NAME:  CAPITAL ONE BANK  VS.  WARD, JR. 
MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains a single cause of action, asserting money owed from an open 
book account.  (Pl. Complaint, p. 3)  Defendant admits owing the debt.  (See Answer & Issue 
Conference Statement, passim, filed November 22, 2021). 

For these reasons, the motion for judgment on the pleadings is granted.    

Judgment will be entered for the principal sum of $13,518.71, and court costs of $497.00, 
for a total judgment in the sum of $14,015.71. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  MSL21-02977 
CASE NAME:  CAPITAL ONE BANK  VS.  WARD, JR. 
FURTHER CASE MANAGMENT CONFERENCE 
*TENTATIVE RULING:* 
 
The case management conference is vacated in light of the court’s tentative ruling to grant 
plaintiff’s motion for judgment on the pleadings. 

 
 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  05/23/2022 

 

13 

 

  

 
    

10. 9:00 AM CASE NUMBER:  MSL21-03145 
CASE NAME:  BANK OF AMERICA  VS. BIAGTAN 
MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains a single cause of action, asserting money owed from an open 
book account.  (Pl. Complaint, p. 3)  Defendant admits owing the debt.  (Def. Answer, filed 
December 6, 2021, p. 1, paragraph 3.b.). 

As a result, the motion for judgment on the pleadings is granted. 

Judgment will be entered for the principal sum of $7,454.35, and court costs of $352.00, for a 
total judgment in the sum of $7,806.35. 

  
 

  

 
    

11. 9:00 AM CASE NUMBER:  MSL21-03145 
CASE NAME:  BANK OF AMERICA  VS.  BIAGTAN 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is vacated in light of the court’s tentative ruling to grant 
plaintiff’s motion for judgment on the pleadings. 
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12. 9:00 AM CASE NUMBER:  MSL22-00142 
CASE NAME:  AMERICAN CREDIT ACCEPTANCE  VS.  WALKER III 
HEARING ON  APPLICATION FOR WRIT OF POSSESSION 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed application for writ of possession is granted for the reasons stated in the 
declaration of Patricia Lawter and memorandum supporting the application. 

 
 

  

 
    

13. 9:00 AM CASE NUMBER:  MSN21-1556 
CASE NAME:  CITY OF CONCORD  VS.  SABIN 
MOTION  FOR APPTMNT OF RECEIVER PURUANT TO H&S CODE 17980.7 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  

 
    

14. 10:00 AM CASE NUMBER:  MSC19-01436 
CASE NAME:  GONZALEZ  VS.  ROCKWELL 
JURY TRIAL – LONG 
*TENTATIVE RULING:* 
 
Jury trial continued pursuant to prior stipulation. 

 
 

  

 
    

15. 10:00 AM CASE NUMBER:  MSL20-02680 
CASE NAME:  BANC OF AMERICA  VS.  ALL COUNTIES 
COURT TRIAL – SHORT 
*TENTATIVE RULING:* 
 
Vacated.  Dismissal filed 5/19/22. 
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16. 10:00 AM CASE NUMBER:  MSL21-01061 
CASE NAME:  CITIBANK  VS.  GARRITY 
COURT TRIAL  (1 HOUR) SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

  

 
    

17. 10:00 AM CASE NUMBER:  MSL21-01508 
CASE NAME:  DISCOVER BANK  VS.  OWASE 
COURT TRIAL   
*TENTATIVE RULING:* 
 
Parties to appear and be ready for court trial.  A failure to appear may result in the imposition 
of sanctions. 

 
 

  

 
    

18. 10:00 AM CASE NUMBER:  MSL21-03874 
CASE NAME:  BANK OF AMERICA  VS.  CAMPOS 
COURT TRIAL –  SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

  

 

Add-On 

(See next page.) 
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19. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI VS. CCRMC 
HEARING ON MOTION FOR LEAVE TO FILE 3RD AMENDED COMPAINT TO ALLEGE TRUE NAME OF 
FACTUAL ALLEGATIONS 
*TENTATIVE RULING:* 

 
 Plaintiff’s Motion for Leave to file a Third Amended Complaint is denied.  The court 
today has ruled that the existing complaint fails because plaintiff cannot prove compliance 
with the Government Claims Act.  Without such compliance, plaintiff cannot allege a cause of 
action.  (Shirk v. Vista Unified School Dist. (2007) 42 Cal.4th 201, 209.)  The amendment 
does not cure that defect.  Therefore, the court need not permit it.  (Foxborough v. Van Atta 
(1994) 26 Cal.App.4th 217, 230.)   
 

Plaintiff would effectively be left with a new complaint filed in 2022 about events that 
occurred in 2018 or earlier.  The new complaint would be barred for the same reasons the 
existing one is.  Further, if any new cause of action is not subject to the claim presentation 
requirement, it would be time-barred. 

 
 

  

 
    

20. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI VS. CCRMC 
HEARING ON FURTHER CASE MANAGENT CONFERENCE 
*TENTATIVE RULING:* 
  
Vacated. 
 

 

 


